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reciting the consideration of $0,200, declared that it conveyed that cer- 
tain tract or parcel of land containing 17 acres, more or less, etc., the sale 
was by the acre, and not in gross, so that the vendee was entitled to re- 
cover an abatement in the price for a deficiency in the quantity of land. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
chaser, Sees. 95-105. 333.] 

Estoppel in Pais — Sale of Land. 

2. In an action by a vendee of land to recover an abatement of the price 
for a deficiency in quantity, evidence of the Vendee's statements at the time 
certain of the bonds given for the price were assigned held insufficient to 
estop him from claiming such abatement as against the purchasers. 

Covenants — Warranty — Breach — Defense. 

3. Where there was a deficiency in quantity of land sold to plaintiff, 
the fact that he made certain declarations tending to estop him from 
claiming a rebate for such deficiency, as against assignees of purchase- 
money bonds, did not constitute a defense to the vendor's liability for 
breach of his general covenant of warranty. 



SCOTT v. THOMAS et al. 
September 14, 1905. 
[51 S. E. 829.] 
Mortgages — Deed of Trust — Consideration — Effect. 

1. Where a deed of trust, though purporting to have been made in 
consideration of the beneficiary bank satisfying the lien debts of the 
grantor and the debts in the bank at that time due and protested against 
him, further provided that it was made in trust to secure the payment 
of a negotiable note for the sum of $2,200 payable to the bank, which fur- 
nished a valuable consideration for the whole of such note, except a small 
amount which was indorsed thereon, it was not error for the court in a 
creditors' suit to refuse to limit the security of the deed to the lien debts 
satisfied by the bank and its protested notes. 

Fraudulent Conveyance — Intent of Debtor. 

2. Where, in a suit to set aside a conveyance of a debtor's property 
for fraud, there was no proof of a real design on the debtor's part to 
prevent the application of his property to the satisfaction of his debts, 
but the whole of the property in controversy had been so applied, the con- 
veyance was not fraudulent. 

Acknowledgment — Disqualification of Notary. 

3. That the notary who took the acknowledgment of the grantor of a 
deed of trust was the employee of the trustee, and for his services as 
notary was to receive, in addition to his regular salary, the sum of $1.50 
out of the money to be raised under the deed, to be paid him by the trus- 
tee, did not disqualify him to take the acknowledgment. 

[Ed. Note, — For eases in point, seen vol. 1, Cent. Dig. Acknowledgment, 
Sees. 104, 108.] 



1905.] DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 683 

Fraudulent Conveyances — Suit to Set Aside — Relief Awarded. 

4. Where a judgment creditor, suing to set aside a deed of trust on 
certain property in whole or in part on the ground of fraud, failed on 
such issue, he was nevertheless entitled to have the land sold and the 
proceeds applied first to the satisfaction of such deed, and the balance, if 
any, to the payment of the judgment. 

Same — Surety of Debt. 

5. Where, in a suit by a judgment creditor to set aside a trust deed for 
fraud, the debt secured thereby was due when an erroneous decree dis- 
missing the bill was rendered, it was immaterial to such judgment 
creditor's right to have the property sold in satisfaction of the debt 
secured and of his judgment that the debt so secured was not due when 
the bill was filed. 

Appeal — Record — Construction. 

6. Where an exhibit in the record recited that certain chancery causes 
were "lately pending" in a certain circuit court, such recital did not 
show that such causes were still on docket. 



BLACK'S ADM'R. v. VIRGINIA PORTLAND CEMENT CO. 

September 21, 1905. 

[51 S. E. 831] 

Master and Servant — Injuries to Servant — Assumed Risk. 

1. Though a servant on entering an employment, agrees by implication 
to assume the ordinary risks incident to the service, he does not assume 
any risk which may be obviated by the exercise of reasonable care on the 
part of the master. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig Master and Ser- 
vant, Sees. 538, 547, 550.] 
Same — Declaration — Sufficiency. 

2. A declaration in an action for death of a servant by the fall of rock 
in a stone quarry in which he was employed, alleging that the rock was 
in a position from which it was liable to fall, that defendant knew such 
fact and negligently permitted it so to remain, and that deceased, igno- 
rant of the situation, remained at work in the quarry in due course of 
his employment, and while so engaged received his fatal injury, was 
not demurrable on the ground that the place where plaintiff was em- 
ployed was constantly changing, and was not a place furnished by the 
master, but prepared in part by the work of the servants, the dangers 
of which they assumed. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Ser- 
vant, Sees. 547, 557.] 



